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 The Basics

 Court Orders and Responses

 Contempt and Sanctions
◦ September 7, 2016 Hearing

◦ Newest Court Order

 SPI Dorn’s Lawsuit 
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McCleary v. State
The Basics
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 Supreme Court rules (January 2012):
◦ The State “has consistently failed” to provide the 

ample funding required by the Constitution.

◦ “Reliance on levy funding to finance basic 
education was unconstitutional 30 years ago in 
Seattle School District, and it is unconstitutional 
now.”

 Supreme Court Orders State to:
◦ “demonstrate steady progress” under ESHB 2261 

(described as a “promising reform”); and

◦ “show real and measurable progress” towards full 
Article IX, Section 1 compliance by 2018.
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McCleary v. State
Court Orders & Responses





 Legislature submitted first Post-Budget 
report on September 17, 2012

 Supreme Court’s response (Dec. 20, 2012):
◦ “The State’s first report falls short” and “the report 

does not sufficiently indicate how full compliance 
with Article IX, Section 1will be achieved.”

◦ The Court intends to defer to the Legislature’s 
chosen plan to achieve compliance, “there must in 
fact be a plan.”

◦ “It is incumbent upon the State to lay out a detailed 
plan and then adhere to it.”
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 The Court specifically ordered that the State’s 
second compliance report (2013) must:
◦ “set out the State’s plan in sufficient detail to allow 

progress to be measured according to periodic 
benchmarks between now and 2018”; and

◦ “indicate the phase-in plan for achieving the State’s 
mandate to fully fund education and demonstrate 
that its budget meets its plan.”
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 Legislature submitted second Post-Budget Report 
on August 29, 2013, but failed to include a 
funding plan.

 The State argued the Legislature adopted SHB 
2776 (2010), which already established “a plan 
for implementing some of the priorities” in ESHB 
2261(2009).

 Rather than fully defend that, however, the State 
argued that “because of a shifting array of 
difficult policy considerations…these plans 
inevitably will evolve and mature between now 
and 2018.” 
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 Supreme Court response (Jan. 9, 2014):
◦ In 2013, the Legislature took “some steps toward 

fulfilling its constitutional mandate,” but it “cannot 
realistically claim to have made significant 
progress” when compared to its own targets. (Court 
noted increased funding is “only a modest 6.7% 
above current funding levels that violate the 
constitution.”)

◦ “It is incumbent upon the State to demonstrate, 
through immediate, concrete action, that it is 
making real and measurable progress, not simply 
promises.”
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 The Court reiterated its previous order and  
ordered the State to submit a funding plan. 
The plan must:

◦ be a “complete plan for fully implementing its 
program of basic education for each school year 
between now and the 2017-18 school year”;

◦ “address each of the areas of K-12 education 
identified in ESHB 2261, and the implementation 
plan called for by SHB 2776”; and

◦ “include a phase-in schedule for fully funding each 
of the components of basic education.” 
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 Legislature submitted third Post-Budget 
Report on April 30, 2014, but failed to 
include a funding plan.

 The State noted that while the Legislature 
failed to adopt a required plan, they tried, 
and argued that “continued discussion” was a 
“key legislative activity.”
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 The Report described the various bills 
introduced that would have addressed the 
plan the Court requested and noted that 
“although none of these bills passed the 
Legislature, they are meaningful because they 
show significant work is occurring.”

 In the Report, the State admitted “the pace of 
implementation must increase” and the 
upcoming 2015-17 budget “must address 
how targets will be met.”
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 Supreme Court responds to State’s 2014 and 
expresses frustration that the Legislation 
again failed to submit a plan (June 12, 2014)

 State was summoned to appear before the 
Court, Sept. 3, 2014, to address why the State 
should not be held in contempt—and if found 
in contempt why specific sanctions should 
not be imposed
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 The State argued against a contempt ruling:
◦ The Legislature’s failure to adopt a plan was “not 

willful noncompliance, but the product of legitimate 
policy disagreements.” 

◦ The upcoming 2015 legislative session is the “most 
critical year to reach the grand agreement to meet 
the State’s Article IX duty.”

◦ “No sanction will be more effective than giving the 
Legislature a full and fair opportunity to act in 
2015.”
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 The State argued against a contempt ruling:
◦ Any plan adopted by the 2014 Legislature “could 

not constrain the 2015 Legislature or any 
subsequent Legislature”

◦ “No sanction should be imposed. The Legislature is 
well aware of its constitutional duty and is moving 
towards completion.”

◦ “Any decision regarding the propriety of sanctions 
or the appropriateness of any particular sanction 
should not be reached until the 2015 Legislature 
has acted.”
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 September 11, 2014: “The Court cannot stand 
idly by while its lawful orders are 
disregarded….Accordingly, the Court 
unanimously finds the State in contempt.”

 Sanctions were postponed, providing the 
State an opportunity to purge the contempt 
during the 2015 session. “If the contempt is 
not purged by adjournment of the 2015 
session, the Court will reconvene and impose 
sanctions or other remedial measures.” 
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 Legislature submitted fourth Post-Budget 
Report on July 27, 2015.

 The Legislature failed to submit a funding 
plan, but argued “the 2015 Legislature’s 
actions move the State closer to ultimate 
constitutional compliance than any written 
plan would have done, and continuing to 
demand a plan at this point would serve no 
useful purpose. The contempt order should 
be dissolved.”
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 The Legislature “devoted substantial time 
grappling with how the State will assume all 
basic education staffing costs” and is taking 
“sophisticated and significant steps to 
complete the transition to full state funding 
for basic education salaries.”

 Numerous bills were introduced and 
discussed, which “show both depth of 
thought and commitment to resolving the 
issue by legislators.” None were adopted, 
however.  
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 Aug. 13, 2015: “The State devotes the bulk of 
its latest report to detailing proposed 
legislation on salaries and levy reform 
considered during the 2015 legislative 
session.” But none were enacted into law. “We 
have further promises, not concrete plans.”

 “Given the gravity of the State’s ongoing 
violation, and in light of the need for 
expeditious action, the time has come for the 
Court to impose sanctions.”
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 The Court assessed the State a remedial 
penalty of $100,000 per day until it adopts a 
complete plan. The penalty is to be held in a 
segregated account for the benefit of basic 
education. (Total fine is approaching $42.0 
million.)

 The Court encouraged “the governor to aid in 
resolving this matter by calling a Special 
Session.”
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 Governor Inslee declined to call a Special 
Session. Instead, he convened a “McCleary
Workgroup” charged with coming up with the 
required plan.

 Comprised of two members from each of the 
four legislative political caucuses, the 
Workgroup unveiled it’s “plan” just prior to 
the 2016 Session.

 The plan was introduced as SB 6195
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McCleary Plan—E2SSB 6195



 Establishes the Education Funding Task Force
◦ Must review data/analysis of K-12 compensation
◦ Must make recommendations on implementing the 

program of basic education

 Task Force recommendations:
◦ Local levies & Local Effort Assistance;
◦ Clarifying basic education services and services that can 

be provided with local enhancement;
◦ District reporting/accounting of expenditures;
◦ Provision and funding of employee health benefits;
◦ Sources of state revenue to support basic education; and
◦ Improvements to educator recruitment and retention 

efforts
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 Directs the Washington State Institute for 
Public Policy to contract with consultant
◦ Must collect compensation data from districts; 

provide analysis of basic education compensation, 
source of funding, and duties for which it is paid

◦ Must identify market rate salaries 
◦ Must analyze whether local labor market 

adjustment should be implemented
◦ OSPI must collect and local districts must provide 

compensation data
◦ Consultant interim report due Sept. 1, 2016; Final 

report Nov. 15, 2016
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 Task Force must also determine whether 
legislation is necessary to assist districts to 
support all-day kindergarten and K-3 class size 
reduction

 Task Force required to provide recommendations 
by January 9, 2017

 Bill commits Legislature to take legislative action 
“by the end of the 2017 session to eliminate 
school district dependency on local levies for 
implementation of the state's program of basic 
education.”

28



 Legislature submitted third Post-Budget 
Report on May 18, 2016…arguing they had 
adopted E2SSB 6195 which comprises the 
“plan that complies with the Court’s orders.”

 They argued “the Court should respond by 
dissolving the contempt order and 
terminating the imposition of sanctions.”
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 July 14, 2016: The Court responded by 
summoning the parties to reappear before 
the Court on September 7, 2016. The State 
was asked to address:
◦ What remains to be done to timely achieve 

constitutional compliance;

◦ How much it is expected to cost;

◦ How the State intends to fund it; and 

◦ What significance the Court should attach to E2SSB 
6195 in determining compliance with the order to 
provide a complete plan

30



 The State’s response:

◦ Funding for K-12 in 2017-19 will be $19.7 billion 
(up from $18.2 billion); McCleary will be $4.1billion 
(up from $2.8 billion).

◦ Basic education salary costs are “unknown.”

◦ How McCleary compliance will be funded “is a 
decision for the 2017 Legislature.”

◦ The “2018 deadline” is September 1, 2018.

◦ Capital costs cannot be addressed because the 
Legislature “has not defined capital construction as 
a part of the program of basic education.”
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 The State went to great lengths to argue that 
E2SSB 6195 is the “complete plan,” as 
required by the Court.

 Additionally, they crowed about the 
Legislature’s commitment to take “legislative 
action by the end of the 2017 session to fully 
fund the State’s program of basic education 
and eliminate school district dependence on 
local levies to implement that program.”

Yet . . . . 
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 The State also went to great lengths to 
remind the Court that no plan a Legislature 
enacts can bind a future Legislature.

◦ “Commitment” is defined as “a pledge or promise; 
obligation”; “Obligation is defined as “an act or 
course of action to which a person is morally or 
legally bound”

If one Legislature cannot bind another,

how can the promise to commit be trusted?
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 October 6, 2016: The Court stated that E2SSB 
6195’s “call for further study and 
recommendations does not constitute a plan 
demonstrating how the State will meet its 
constitutional obligation.”

 The Court acknowledged the Legislature’s 
adopted commitment to meet its paramount 
duty by the end of the 2017 Session, but 
stated: “A pledge, regardless of good 
intentions, is still not a plan.”
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 The Court ordered that the contempt order 
against the State and the $100,000 per day 
sanctions continue until a “complete 
legislative plan demonstrating how [the State] 
will fully comply” with the constitutional 
paramount duty by September 1, 2018 is 
adopted.

 Additionally, the sanctions must be “paid into 
a segregated account for the benefit of basic 
education.”
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 The Court also clarified that the deadline to 
fully comply with the Court’s decision:

◦ “The State has until September 1, 2018, to fully 
implement its program of basic education.”

◦ The remaining details of the program, however, 
“must be in place by the final adjournment of the 
2017 Legislative Session.” This includes “funding 
sources and the necessary appropriations for the 
2017-19 biennium.”
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 The State must file its annual compliance 
report within 30 days after the final biennial 
budget is signed by the governor; the report 
must summarize the actions taken in the 
2017 Session to implement the program of 
basic education. The plaintiffs have 30 days 
to answer the State’s brief.

 After reviewing the submissions, the Court 
“will determine what, if any, additional 
actions to take.” 
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Local Levy Lawsuit



 Filed July 19 by SPI Randy Dorn (King Cnty Superior Crt)

 Defendants:

 Dorn is seeking a “clear order” that all districts must 
stop using local tax dollars to cover the state’s 
educational responsibilities

 Dorn believes this will force the Legislature to find a 
way to fund market-rate teacher salaries
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State of Washington Spokane School District

Seattle School District Tacoma School District

Everett School District Evergreen School District

Bellevue School District Puyallup School District



 Dorn’s argues:
◦ Using local levies for basic education costs, 

including teacher salaries, is unconstitutional

◦ Using local levies for teacher salaries also makes 
compensation unequal

◦ The case deals with the unconstitutional result of 
the funding problem (McCleary): the use of local 
funding for basic education

◦ Bottom line: “The current system is unfair and 
illegal, and it leads to advantages and 
disadvantages. It must stop.”
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 Seattle, Everett, Bellevue, Tacoma and 
Puyallup filed a motion to stay the lawsuit 
until the Supreme Court relinquishes 
jurisdiction over McCleary

 Spokane joined the motion to stay, but also 
argued that Spokane’s teachers/union are 
“necessary parties to the case”

 Evergreen joined the motion to stay, but 
argued the district is not a good “example 
district” and the timing of the suit is 
disruptive to labor peace
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 Parents of children in Seattle, Tacoma, 
Evergreen and Puyallup filed a motion to 
intervene—motion granted, Aug. 25

 Parents argued they should be allowed to 
intervene because their interests will not be 
adequately represented, arguing that the 
litigant (Dorn) will no longer be in office as of 
January 2017. They noted in was unclear if 
his successor would continue to pursue the 
lawsuit
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 September 26, 2016: Judge granted 
defendants’ motion to stay the case “until 
April 30, 2017, absent further order of this 
Court or the Washington Supreme Court.”

 September 26, 2016: The defendants filed a 
motion requesting that the case be 
dismissed. Hearing scheduled in December. 
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